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Association Activities 


AT THE MARCH STATED MEETING amendments to the Constitu- 
tion were adopted raising the dues for certain classes of 
membership. A feature of the meeting was tributes by the 
President, former Presidents Tweed and Webster, and John 
Kirkland Clark to Sidney B. Hill, who has retired as Librarian 
and General Manager of the Association. Following the meeting 
there was an informal reception for Mr. and Mrs. Hill. 


The approved increase in dues (effective May 1) is as follows: 
SUSTAINING MEMBERS 
$150 per year 
ACTIVE MEMBERS—CLASS A 


For those of more than 10 years’ standing at 
eae ee ek 


For those of less than 10 years’ standing at 
|) ae ee eek 


The Executive Committee has also approved, as it has 
authority to do, increases in dues for the following classes of 
Associate Members and has established a new Associate Class D: 
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ASSOCIATE MEMBERS—CLASS A 
(consisting of such of the Associate Members who are members 
of the profession in good standing anywhere but who are not 
members of the profession of the State of New York and who 
dwell or lodge for the greater part of the time for at least three 
months of the year or have offices in the City of New York) 
Dues: 


For those of more than ten years’ standing at the 
Bar anywhere, per year . . . .. =. - + $100 


For those of less than ten years’ standing at the 
Bar anywhere, per year . . . .... -; $30 
ASSOCIATE MEMBERS—CLASS B 
(consisting of Associate Members of the profession anywhere 
who dwell or lodge three months or more of the year or have 
offices within 50 miles of the Association’s building but not in 
the City of New York) 

Ee ae ae eee ee a a 
Dueeperyae 2. et et ew we el ee 
ASSOCIATE MEMBERS—CLASS C 
(consisting of all other Associate Members who dwell or lodge 
the greater part of the year or have an office in the United States) 
pees a ee ee ee ee eS 6 
DU, OEE ce ee Re $12.50 
ASSOCIATE MEMBERS—CLASS D 
(consisting of all other Associate Members who do not dwell or 
lodge the greater part of the year or have an office in the United 

States) 
eee GO ke we ww ae % ee ee 


a ee ee ee ee ee eee 
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On aAprRiIL 8 Viscount Hailsham, Minister of Education and a 
member of the Cabinet since January, 1957, spoke under the 
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auspices of the Committee on Post-Admission Legal Education, 
Ernest A. Gross, Chairman. 


Lord Hailsham was formerly First Lord of the Admiralty. He has been 
a member of the House of Lords since 1950 when he succeeded his father, 
the 1st Viscount and a former Lord Chancellor, and reluctantly, and not 
without protest, left the House of Commons, where he had represented 
Oxford City for 12 years. He had already several times voiced his objec- 
tions to the hereditary principle of the peerage which would eventually 
remove him to the House of Lords, for he was an active member of the 
Lower House. As the Hon. Quintin Hogg, one of the founders of the 
Tory Reform Committee, he had done much to shape the younger Con- 
servatives’ plans for their party. 

Social service and a reforming zeal are part of his family heritage, for 
he is a grandson of the Victorian philanthropist Quintin Hogg who found- 
ed the Regent Polytechnic. Born on gth October, 1907, he had a notable 
academic career—scholar, prizeman and head of the school at Eton, scholar 
at Christ Church, Oxford, where he read classics, took a double first, and 
was President of the Union. He went on to read for the Bar, to which 
he was called in 1932 with a first in his final examination, and won a 
Fellowship to All Souls, Oxford. 

Lord Hailsham has practised as a barrister before and since the second 
world war, and has devoted considerable time to cases which he undertook 
as Poor Man’s Lawyer. He has written books on legal subjects, including 
part authorship in “The Law of Arbitration” and “The Law and 
Employers’ Liability.” 

He was interested in politics from an early age, was a prominent member 
of Oxford Conservative societies, and attended and spoke at the Conserva- 
tive Conference while still an undergraduate. In 1938 he fought and won 
a by-election for Oxford City, defeating the then Master of Balliol, A. D. 
Lindsay, afterwards the 1st Lord Lindsay of Birker. 

During the war Quintin Hogg served with the Rifle Brigade in the 
Western Desert, where he was wounded near Halfaya, and in Syria, Egypt 
and Palestine. Declared unfit for further active service, he came home with 
the rank of Major to devote all his time to Parliament. He helped to found 
the Tory Reform Committee, whose primary object was to urge the 
Coalition Government to implement the Beveridge Report on social 
services. Later he helped Peter Thorneycroft (who became Chancellor of 
the Exchequer in January 1957) draw up the Committee’s Coal Industry 
pamphlet. 

In August 1950 Mr. Quintin Hogg succeeded his father as Viscount 
Hailsham and as a peer became ineligible to sit in the House of Commons. 
He was appointed First Lord of the Admiralty in September 1956 and was 
created a Privy Councillor. In the same month he was elected a bencher 
of Lincoln’s Inn. In January 1957 when Mr. Macmillan formed his first 
Cabinet Lord Hailsham was appointed Minister of Education. 
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Lord Hailsham has written a number of books on political subjects. In 
1946 he published “The Purpose of Parliament,” an objective review of 
the growth and working of Parliamentary democracy in which he states his 
belief that a world Parliament is possible and world government inevitable, 
the only uncertain factors being the time and form in which it will come 
about. In 1947 his book, “The Case for Conservatism” appeared as a 
Penguin Book. 

e@o 

THE FIRST open forum sponsored by the Special Committee on 
Round Table Conferences, Samuel M. Lane, Chairman, was 
presented to a capacity audience in the Meeting Hall on March 
26. The general topic for discussion was the legal problems 
arising out of the Andrea Doria-Stockholm collision. The forum 
was conducted under the Chairmanship of John W. Castles, 3rd. 
Speakers were Oscar R. Houston, William G. Symmers and 
Nicholas J. Healy, grd. 


ojo 
THE SPECIAL COMMITTEE on the Administration of Justice, 
Francis H. Horan, Chairman, has published a revised edition 
of the Committee’s report on the recommendations of The 
Temporary Commission on the Courts. The report, entitled 


“Court Reform and the Citizen—1957,” is available in quantity 
from the office of the Executive Secretary. 


o@o 


WILLIAM ZECKENDORF was a guest at the March meeting of the 
Committee on Real Property Law, Benjamin Pollack, Chair- 
man. Mr. Zeckendorf discussed with the Committee a technique 
of merchandising property by which separate buyers may take 
their choice of a variety of investment risks. 


°@e 


PUBLISHED in this issue of THE RECORD is the speech delivered by 
Justice Bernard Botein of the Appellate Division, First Depart- 
ment. Justice Botein’s topic was “Who Are the Accident Victims 
—The Parties, the Public or the Courts?” 
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Ar irs February meeting the Committee on Legal Aid, Woodson 
D. Scott, Chairman, had as its guest Dr. Ralph Brancale, 
Director, New Jersey State Diagnostic Center. Dr. Brancale 
discussed with the Committee the work of the Center and the 
various types of mental disorder treated there. 


e@o 


ON MARCH 11 Judge Charles S. Desmond of the Court of Ap- 
peals spoke on “Court Revision, Selection of Judges and What's 
Right With the Court System.” Judge Desmond’s lecture was 
published in the New York Law Journal. 


Judge Desmond urged the adoption of what he called the “absolutely 
essential” changes in court structure proposed by the Tweed Commission. 
He pointed out that the numerous devices and experiments now in use 
have not shortened the serious delays in reaching cases for trial and said 
that nothing short of a thorough structural reorganization will do the job. 


At the same time, Judge Desmond deplored those who use the need for 
court reform as an excuse for an attack on the judges of the New York 
courts. He admitted that under the New York system judges are, in fact, 
chosen by the political parties, but he added, “the assertion that the judges 
so chosen are therefore subservient or venal or that they have forfeited 
public confidence is not only a non sequitur. It is just not true.” 


Judge Desmond stated that the attacks on the judges of this state have 
not been supported by facts and figures, but have been merely “diversionary 
and distracting.” “Instead of debating such abstractions,” he said, “we 
should be down in the arena where the Tweed Commission’s fight is going 
on, a fight for the very future of our courts.” 


In conclusion, Judge Desmond emphasized that the Tweed Commission’s 
main problem was to overcome the reluctance of many judges and lawyers 
even to talk or think about change. “We insist on walking backwards into 
the future,” he said. “We assume that the public will wait until we are good 
and ready to make changes. I doubt that.” 


e@o 


THE COMMITTEES on Foreign Law, James N. Hyde, Chairman, 
and International Law, John V. Duncan, Chairman, held a 
joint meeting in March to discuss remedies or methods for the 
protection of foreign investments after Suez. Dr. Martin Domke, 
a member of the Committee on Foreign Law, submitted a 
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preparatory memorandum for the consideration of the two 
Committees. 


oMo 


STUART ROTHMAN, Solicitor of the United States Department of 
Labor, spoke before a joint meeting of the Section on Admin- 
istrative Law and Procedure, Chester T. Lane, Chairman, and 
the Section on Labor Law, Howard Lichtenstein, Chairman. 
Mr. Rothman’s subject was “Some Aspects of the International 
Labor Organization.” 

Under the auspices of the Section on Corporate Law Depart- 
ments, Thomas E. Monaghan, Chairman, Leon E. Hickman, 
General Counsel, Aluminum Company of America, spoke on 
“The Role of the Corporation Counsel.” 

The Section on Jurisprudence and Comparative Law, Samuel 
C. Coleman, Chairman, and the Special Committee to Cooperate 
with the International Commission of Jurists, Benjamin R. 
Shute, Chairman, sponsored a lecture by Professor C. J. Hamson 
of Trinity College, Cambridge, on ““The Rule of Law as Under- 
stood in the West.” 


°o@o 


THE ANNUAL art exhibition will open on May 1 under the 
auspices of the Committee on Art, Alexander Lindey, Chairman. 
The Subcommittee in charge of the show is Daniel J. Riesner, 
Chairman, William C. Cannon, Edmund T. Delaney, Leffert 
Holz and Harris B. Steinberg. 


O@o 


UNDER THE HEADLINE, “We Salute: Harrison ‘Tweed—Pioneer 
in Court Reform,” the New York Journal-American for Febru- 
ary 17 published the following special citation under the by-line 
of Don Sheard: 


Here is some advance news for the Harvard University Class of 1907, 
which will hold its golden reunion in June: 


Harrison Tweed, a lawyer’s lawyer, is out of that rut. 
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When ’o07 held its silver anniversary reunion in 1932, Mr. Tweed, who 
is winding up three years’ work as chairman of The Temporary Commis- 
sion on the Courts, was in despair. 


We hasten to add that “despair” is only a relative term, since it is hard 
to find a man in or out of law with a greater zest for life. 

A quarter of a century ago Mr. Tweed wrote in the reunion book: 

“Of my professional career, the less said the better. It has been too 
typical to be interesting.” 

In his 26th floor office at 15 Broad St., where he is senior partner in the 
25-man law firm of Milbank, Tweed, Hope & Hadley, Mr. Tweed, who 
wears his 71 years as lightly as his many legal and civic accomplishments, 
revealed the satisfaction he has achieved since he climbed out of his 
prosperous declivity. 


“During my first 25 years I worked hard at being a successful lawyer. 
I didn’t have time for much else. 


“Then I realized that I was in a rut and decided to get out of it. That 
was the turning point of my life,” said Mr. Tweed, whose baritone voice 
has enriched and deepened in his many successful years in Federal, State 
and city courts. 


With the blessing of his colleagues, Mr. Tweed went big game hunting 
in the dry and tangled jungles of the law. 


His target was a hitherto unbagged specimen: a simplified code of law. 
To get it he had to pioneer a path tangled over with a complex court 
structure, an almost incomprehensible mass of laws and complex procedural 
methods. 


Then he became a member of the American Law Institute and has been 
its president since 1947. 

In 1936 he began the first of his several terms as president of the Legal 
Aid Society, in response to his inner urge to get free legal aid for the 
underprivileged. 

Shortly after completing three terms as president of The Association of 
the Bar of the City of New York, members of Mr. Tweed’s profession cited 
him as “the most prominent, active member of the New York Bar,” and 


for “exceptional contributions to the honor and standing of the bar in his 
community.” 


When most men of his age were thinking of retiring, former Gov. Dewey 
lured him into heading up the vital project now known as the “Tweed 
Court Plan.” 


“Gov. Dewey said it would take just a few afternoons for a few weeks 
out of a year,” he recalled. That was in 1953. Mr. Tweed has devoted half 
of his time to the project ever since. 


His recommendations, now before the State Legislature, may be put to 
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the voters in a referendum in 1959 and, if all goes well, will become 
effective in 1961. 

Mr. Tweed, when asked for his credo, which makes such monumental 
tasks possible, outlined it with his customary simplicity: 

“You must learn to take things on in an impersonal way. 


“If you get emotional about something, it leads in going too far, in doing 
too much or in complete frustration. Then you give up the ghost.” 


The class of ’07, which includes such illustrious men as Winthrop W. 
Aldrich, recently retired Ambassador to the Court of St. James, railroad 
executive Harold S. Vanderbilt and George Whitney, former board chair- 
man of J. P. Morgan & Co., can look forward to greeting a classmate who 
not only got out of his rut but isn’t likely ever to get into one again. 





The Calendar of the Association 
for April and May 


April 10 


(As of April 2, 1957) 


Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 


Lecture by Professor Charles J. Hamson of Trinity Col- 
lege, Cambridge, England, 8:00 P.M. 

Meeting of Committee on Insurance Law 

Meeting of Committee on Uniform State Laws 


Dinner Meeting of Executive Committee 
Meeting of Section on Litigation 


Meeting of Section on Banking, Corporation and Busi- 
ness Law 

Dinner Meeting of Committee on Domestic Relations 
Court 

Dinner Meeting of Committee on International Law 

Dinner Meeting of Committee on Trade-Marks and 
Unfair Competition 

Joint Meeting of Copyright Committee with American 
Bar Association and Patent Law Associations’ Copy- 
right Committees 


“Advocacy at Home and Abroad.” Speaker The Rt. Hon. 
the Viscount Hailsham, P.C., Q.C., Minister of Educa- 
tion. 8 P.M. Buffet Supper, 6:15 P.M. 

Meeting of Art Committee 


Meeting of Committee on State Legislation 

Administrative Law Committee—Subcommittee on Legal 
Procedure 

Dinner Meeting of Committee on Labor and Social 
Security Legislation 


Dinner Meeting of Committee on Aeronautics 

Dinner Meeting of Committee on Atomic Energy 

Joint Meeting of Copyright Revision Subcommittee of 
Copyright Committee and American Bar Association 
Committee on Program for Revision of Copyright Law 

Meeting of Committee on Foreign Law 


181 





THE RECORD 


Meeting and Luncheon of Committee on Anti-Trust 
Laws and Foreign Trade 


Twelfth Annual Association Night 
Meeting of Library Committee 
Dinner Meeting of Committee on Admiralty 


Meeting of Committee on Admissions 
Dinner Meeting of Committee on Bill of Rights 


Meeting of Committee on Arbitration 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Legal Aid 

Dinner Meeting of Committee on Trade Regulation 


Dinner Meeting of Committee on Corporate Law 
Dinner Meeting of Committee on Medical Jurisprudence 


Meeting of Section on Jurisprudence and Comparative 
Law 


Twelfth Annual Art Exhibition—Opening 4:30 P.M. 


Dinner Meeting of Committee on International Law 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Committee on Arbitration 
Dinner Meeting of Executive Committee 


Joint Meeting of Committee on Corporate Law Depart- 
ments of Section on Corporation, Banking and Business 
Law of the American Bar Association and the Section 
on Corporate Law Departments of The Association of 
the Bar of the City of New York, ro A.M. Buffet Sup- 
per, 6:15 P.M. 


Annual Meeting of Association, 8:00 P.M. Buffet Supper 
6:15 P.M. 
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Joint Meeting of Committee on Corporate Law Depart- 
ments of Section on Corporation, Banking and Business 
Law of the American Bar Association and the Section 
on Corporate Law Departments of The Association of 
the Bar of the City of New York, 10 A.M. 

Meeting of Committee on Domestic Relations Court 


Meeting of Committee on Admissions 

Meeting of Committee on the Bill of Rights 

Dinner Meeting of Committee on Legal Aid 

Joint Meeting of Section on Administrative Law and 
Procedure and Section on Labor Law 


Meeting of Library Committee 


Sixteenth Annual Benjamin N. Cardozo Lecture “The 
Legal Profession and American Constitutionalism” 
Speaker—Dean Jefferson B. Fordham of the University 
of Pennsylvania Law School, 8:00 P.M. Buffet Supper 
6:15 P.M. 


Dinner Meeting of Committee on Trade-Marks and 
Unfair Competition 


Meeting of House Committee 





The President's Letter 


To the members of the Association: 


As I have previously indicated, the officers and executive 
committee have been concentrating on modernizing and im- 
proving methods of operation of the House of the Association 
as well as the purely administrative and physical functioning. 
I am now able to report that another step in this process has 
been accomplished. The maintenance and operation of the 
building has been transferred to the firm of Cross & Brown, 
who for some years managed so effectively the Bar Building 
next door. This will mean that the porter, cleaning, elevator, 
and maintenance services will be in experienced hands, and we 
look forward confidently, to an improved operation. 

The members may also have noticed that a good deal of 
painting and refurbishing of the House is under way, so that 
when we greet the members of the American Bar Association 
this summer, our physical facilities will be presentable. 

Other improvements are under study and receiving careful 


consideration with expert advice. I hope to be in a position to 
inform you soon and from time to time of systematic accom- 
plishments, so that we can all feel satisfied that our Association 
is being administered in accordance with modern standards to 
cope with our expanded membership and activities. 


Louis M. LoEs 
March 13, 1957 





Who Are the Accident Victims — 
the Parties, the Public or the Courts? 


By THE HONorRABLE BERNARD BOTEIN 


Associate Justice of the Appellate Division, 
First Department 


Over 60 years ago the Constitutional Convention of 1894-5 
was faced with the problem of congested court calendars in the 
City of New York. The Convention thought it had solved the 
problem by recommending a consolidation of the Courts of 
Common Pleas, the Superior Court and the Supreme Court, and 
by adding some judges. It then stated, with evident self- 
satisfaction, ““The difficulty, we are satisfied, will be fully met 
by the moderate increase in judicial force which we anticipate 
from the consolidation of courts in large cities.” 

So well had the Convention planned that only seven years 
later, in 1902, the Governor found it necessary to appoint a 
Special Commission on the Law’s Delays. There were then some 
10,000 Cases awaiting trial on the calendar of the Supreme Court, 
First Department, and a waiting period of about three years in 
Trial Term and two years in Special Term before a case could 
be reached for trial. 

So it is apparent that calendar delay is not just a current 
phenomenon. Of course, the calendar problems at the turn of 
the century were much simpler than those confronting us now. 
One Fourth of July weekend today is probably responsible for 
more accident litigation than the carriage trade used to bring 
to the courts in years. 

We men of law, judges and lawyers alike, have become so 
obsessed with the calendar problem that the calendars are now 


Editor’s Note: Justice Botein’s address was given under the auspices of the 
Section on Litigation of the Committee on Post-Admission Legal Education. 
Edward C. McLean is Chairman of the Section and Ernest A. Gross is Chairman 
of the Committee. 
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wagging the courts. As self-appointed guardians of the judicial 
system, we entertain a lively sense of responsibility to the public; 
and so, we reproach ourselves continuously because of chronic 
calendar delay. We are all certain that our first and foremost 
duty to the public requires the elimination of calendar delay; 
and I’ll confess that up to now I have been one of the worst 
offenders in holding to that belief. 

The main goal we have always set for court reform is speed 
and greater speed in the court’s digestive process, to the end that 
ever greater and greater production can be attained. For 
generations, the tempo of our New York City courts, like that 
of any business plant, has increased in proportion to intake of 
business. The Supreme Court, First Department, in 1902 dis- 
posed of an average of about 4,500 cases a year, as compared 
with the present-day disposition of about 15,000 a year. Since 
the increase in court facilities has been moderate, we can assume 
that the conveyor belt that processes cases in and out of court 
is now whirling at a much faster rate. 

But we must wrench our fascinated gaze away from the dizzy 
pace of the court conveyor belt and think of the future. It 
promises no diminution of business, rather a sharp, sustained 
increase. A steadily growing population, increased use of 
automobiles, and more roads must inevitably produce more and 
more automobile accidents and more lawsuits. Ten years ago 
there were 43,000,000 cars registered in the United States. Today 
there are 69,000,000. By 1975, according to conservative esti- 
mates, there will be 100,000,000. A $40,000,000,000 Federal 
highway program will be completed in the next ten years. Will 
our court processes as presently constituted be swept right out 
of the courtrooms by this torrent of new business? Do we not 
owe it to the community we serve to plan for at least a genera- 
tion, and not improvise from year to year? 

But most important, and now I am coming to the real point 
of my talk, what will happen to the quality of justice admin- 
istered under such circumstances? I'll grant you that slow 
justice means ineffective justice; but that doesn’t mean the 
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converse—that speedy justice is effective justice. Good court 
administration must accommodate good adjudication; and that 
embraces countless and continuous concerns about the quality 
of the justice ground out by our courts. 

Judge Curtis Bok of Philadelphia, speaking of the quality of 
justice that should be dispensed by the courts, has said: “It is 
not enough to send men and women away from court with a 
decision; there must also be a sense that there is wisdom in it, 
and a blessing upon it, and a touch of kindly magic to go 
with it.” 

It is this gentle wisdom, these decisions tipped with benedic- 
tions, that judges strive to achieve; and this is what I firmly 
believe our citizens expect of their courts. It is not enough to sit 
in judgment intelligently, sanely and speedily. Workmen’s 
Compensation Bureaus, arbitration boards, countless admin- 
istrative agencies, are designed to do just that; and many succeed 
admirably. I believe the public looks to the judiciary for some- 
thing more than clinical or even cordial efficiency. It looks for 
a certain serene judgment. 

This is the calibre of service that our courts, when established 
in their present form, were supposed to render. I doubt that 
there is a lawyer or judge in this audience who would suggest 
that they even approach those standards today; and it is not the 
fault of lawyers, judges or court personnel. 

There is simply too much work in the courts of this city to 
permit of distinguished, time-honored treatment of individual 
cases. In the First Department, the average Supreme Court 
Justice, other than those specially assigned to Appellate Term, 
Condemnation Part, or the like, disposes of almost 500 litigated 
cases each year—each with its own bundle of pleadings, issues 
and applicable law. Each judge, in addition, decides over 650 
contested motions a year, many requiring written opinions. 
Mind you, most of these are matters of consequence, brought 
in the State’s court of highest original jurisdiction. These figures 
do not take into account other time-consuming work divided 
among all the judges, such as thousands of ex parte applications, 
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custody hearings, incompetency proceedings and so forth. The 
crushing weight of the sheer number of cases just affords no 
time for the fine, sensitive consideration that judges would like 
to bring to every case in the court. This enormous case load 
apparently reflects the litigation requirements of the commu- 
nity, rather than the nature or jurisdiction of the court. For 
example, in the adjacent United States District Court, each 
judge disposes of approximately the same number of cases as 
his state court counterpart. But the Supreme Court, First 
Department alone handles as many cases as all the Superior 
and County Courts in the entire State of New Jersey. 

Maybe you’re an old mossback who thinks a major function 
of a court is to conduct trials. Perish the thought! Only 9% of 
the cases, including equity litigation, are finally disposed of in 
the Supreme Court through trial—of which perhaps 5% repre- 
sent jury trials. And in the United States District Court for 
the Southern District of New York about 6% of the civil cases 
go through trial, with only about 3% representing jury trials. 

Let us contrast the present output of the court with some 
statistics developed by the Special Commission of 1902 that I 
mentioned a while ago. A Supreme Court Justice then disposed, 
on an average, of about 225 cases a year, or less than half the 
present disposition rate. And this was after they had speeded up 
production because of agitation about calendar congestion. 
Those fellows were loafers compared to the present crop of 
judges. Or perhaps they majestically went their way, performing 
their traditional judicial functions and sublimely resistant to 
the modern tendency to make of the courthouse a juridical 
counting house. One significant statistic is that they enjoyed 
the luxury of trying 35% to 40% of the cases that went to final 
disposition in those years. 

Of course the main reason for the increase in court business 
is that the automobile has come into common use in the inter- 
vening half-century. Close to half the cases in the Supreme Court 
of New York City result from the operation of automobiles. 
Over 80% constitute personal injury cases of all types. Aside 
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from New York County, they comprise between 90% and 95% 
of all new actions brought into the City’s Supreme Courthouses. 
So all plans and projects for the courts of this City hinge on the 
disposition of these cases. 

I think the courts have done exceptionally well with this 
unceasing avalanche of new business. At what cost, I'll discuss 
later. 

I venture the opinion that never in the history of this state 
has a group of judges, as a group, driven themselves more 
relentlessly than have the trial judges of every court in this 
Department during the past decade. Under the inspiring leader- 
ship and contagious enthusiasm of Presiding Justice Peck they 
have hurled themselves into the breach and staved off a complete 
collapse of the calendars. Make no mistake, this was achieved by 
dint of the unsparing efforts of our judges, who almost to a man 
have strained themselves to the limits of their energies. 

Were it not for these efforts we could not offer a prompt trial 
in every type of case except a tort lawsuit in which a jury has 
been demanded—where there is a waiting period of a little less 
than three years. 

Of course, despite the great strides made in the past ten years, 
there is still considerable room for greater efficiency and better 
housekeeping in the courts. I am therefore enthusiastically for 
the Tweed Commission program for revision and simplification 
of our court structure, with the minor reservations expressed 
by my court. And I am hopeful that by dint of the same pains- 
taking research and intelligent planning the Commission will 
recommend and bring about a stem-to-stern modernization of 
our cumbersome practice and procedure. These aspects of the 
Commission’s job are so important, their adoption so urgently 
needed, that I hesitate to say that I don’t share its optimism 
about reducing calendar congestion. 

However, for the purposes of this talk it is relatively 
unimportant whether or not the Commission’s plan would bring 
calendars up to date. The evils I apprehend will not abate with 
the opportunity for early trials—they will deepen. And we 
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unquestionably need the additional judges the Commission 
recommends in any event. In fact, it is my belief that whatever 
the future shape of our courts, they will need many more judges 
to render even adequate services. 

For assuming that these measures will lick the calendar 
problem, it could come about only through further increasing 
the output of the courts and judges; that is, unless essential 
changes in the form of the courts come to pass that have not 
even been contemplated by the Tweed Commission. Don’t 
forget that this soil has already been well tilled. In recent years, 
through the techniques and structural reforms introduced by 
the judges of this city, a much improved and more economical 
utilization of judicial manpower has been achieved; and these 
efforts are reflected in the steadily increasing work loads borne 
by the judges. Implicit in the Commission’s recommendations 
is found still further intensification of judicial efforts. I ask, 
how many more cases can judges physically handle above the 
averages I mentioned a few minutes ago? And if they do increase 
their output, what will happen to the quality of their judicial 
work? Unless they can increase their case loads sharply, they 
won’t make a dent in the calendars. And if they somehow 
manage to achieve a miracle in production, it must inevitably 
be effectuated by receding even further from the traditional 
judicial standards. 

I think we must pause at this point and ask ourselves: What 
price increased production? 

The courts are in much the same position as a manufacturer 
who accepts orders for several times the capacity of his plant. 
No matter what efficiency procedures he introduces, he will be 
swamped under the volume of his orders. He must either reject 
some business or build a plant several times the size of his 
present one. Or, as a closer analogy to the court situation, 
Thomas Chippendale could not have introduced Grand Rapids 
assembly line methods into his 18th Century workshop and 
have still maintained the unique quality of his product. 

So by all means bring impersonal, speed-up techniques into 
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the courthouse, but take care lest they demoralize the traditional 
decisional processes. No one knows better than a judge that there 
must be time out for philosophers as well as for sergeants in the 
present traditional judicial system. In some cases there must be 
time for brooding and for lonely reexamination—time for a sort 
of judicial osmosis to set in, so that the full flavor of a case can 
seep through a judge’s pores. And there is just no time for this 
type of case treatment in our overworked New York City courts. 

No matter how well the remodeled judicial establishment 
may be manned and tooled, it will be inundated by the flood of 
personal injury cases pouring into the courts. To recapture 
satisfactory judicial procedures, it is my belief that the courts 
must either divert personal injury or at least automobile 
accident cases elsewhere; or they must commence to blueprint a 
vastly enlarged or radically changed judicial structure, from the 
foundations up, that could manage all this litigation adequately. 

Of course, the third alternative is to continue the present 
savage clawing at the calendar. Viewed from the selfish interests 
of the Bar, this is certain suicide. As mounting pressures and 
efliciency techniques gradually pluck the remaining plumage off 
the judge, he will become stripped to the skinny shape of a 
claims agent. Claims adjusting is an honorable enough calling; 
but it’s not the job to which a judge is elected or appointed. His 
legal skills and erudition will rust. The Paris Flea Market type 
of haggling over the value of a Colles fracture or a post-concus- 
sion syndrome will also inevitably corrupt his handling of equity 
and commercial cases. The drift to arbitration will be encour- 
aged, reducing still further the small number of nonaccident 
cases and the small percentage of trials. But what I really 
apprehend is that the already narrowed gap between admin- 
istrative agency and court procedures for resolving disputes will 
virtually close, in everything but theory; and their might be no 
point to continuing a traditional juridical system at the trial 
level except in criminal cases. 

What possible justification could the legal profession then 
offer for maintaining the courts as such—as we presently know 








192 THE RECORD 


them—when they will offer neither traditional judicial delibera- 
tions nor the efficiency of the administrative agency? To pitch 
this proposition locally, suppose that in the not-too-distant 
future the average layman walks across Worth Street, from the 
County Courthouse to the adjacent State Office Building. Sup- 
pose he visits a hearing room in the Workmen’s Compensation 
Bureau in that building and decides that the procedures in the 
Supreme Court are no more dignified, deliberative and thor- 
ough than hearings in workmen’s compensation, and conform 
no more closely to the traditional concepts of court litigation; 
that a Referee in Workmen’s Compensation looks and acts as 
much like a judge as a Justice of the Supreme Court across the 
street. 

Before we recoil at either reforming our methods of handling 
personal injury cases in the courthouse, or siphoning them out 
of court, let us reflect a moment on what we might be changing 
or losing. A handful of lawyers control the personal injury 
business in the courts of this city. I use the word “business” 
advisedly, since it has just as much the aspect of a business as 
of conventional law practice. Most of these lawyers are fine 
fellows, many of them excellent lawyers. But imperceptibly they 
have drifted into a pattern in which they use the courts as their 
salesrooms and the judges as their claims adjusters. This trend 
cannot be checked so long as it is imperative that most cases be 
settled in order to keep abreast of the calendar. 

With the overwhelming number of cases that these specialists 
in personal injury litigation bring into the courts, they also 
bring a changing philosophy of the court’s functions. Time was 
when the court existed for the peaceful resolution of contro- 
versies that appeared to the parties to be irreconcilable; and 
lawyers brought cases into court with every expectation that 
they would be tried. Now the court offers a market place where 


the negligence bar comes to trade, anticipating that their cases 
will be among the 95% of the deals that will be closed without 
the necessity of going through trial. As a result, many practices 
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have cropped up that would be perfectly proper in a business 
house, but which I think are obscene in a courthouse. 

One two-man law partnership—far from the largest in this 
field—recently dissolved, with 1,000 substantial pending claims 
in the office. Handling such a volume of business, top-flight 
negligence lawyers seldom see their clients from the day of 
retention until final disposition of the claim. 

Here is another illustration of how much of a business this 
phase of the practice has become. The Appellate Division, First 
Department, recently promulgated a rule regulating the amount 
of contingent retainers in personal injury cases. For example, we 
provided that an attorney could retain $9,000 out of a $25,000 
settlement or recovery, and could in special circumstances apply 
to the court for an additional fee. The negligence bar indig- 
nantly protested its right to collect a full 50% or $12,500; and 
several members told me that they couldn’t maintain their 
offices at the reduced rate. 

If the present emphasis on speed and efficiency as ends in 
themselves continues, we may be inviting a public revulsion 
that could shake our courthouses to their very foundations. And 
lawyers should remember that the stature of the judiciary 
inexorably controls the level of the prestige of the Bar. The 
actions of any of us help shape the public estimate of the entire 
profession. If a lawyer is disbarred, every member of the 
profession bleeds. If a justice of the peace fixes a traffic ticket, 
the lustre of the Supreme Court of the United States is clouded. 

We must also remember that we have no power to establish 
the court structure. That rests with the community, acting 
through its legislature. True, lay indifference to the point of 
abdication has forced us men of law to make our own guild 
decisions on what constitutes good administration of justice. 
Nevertheless, we must still go to the people, who foot the bill, 
to find out what kind of courts they need and want. This is no 
longer a responsibility the legal profession should shoulder 
alone, for we cannot presume to possess all the necessary ex- 
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perience and expertise properly to advise the public. Too often 
the Bar extemporizes and the legislature temporizes. 

Before any of us plumps down for any proposal, he must be 
satisfied that it is in the best interest of the people. And if 
persuaded to make such a recommendation, it must set forth 
the facts supporting the proposition, so that the people in turn 
may make a knowledgeable decision. 

I find a dismal lack of facts upon which I can possibly bottom 
even a threshold consideration of the problem. I do find a 
number of sweeping and plausible statements made by indi- 
viduals and organizations, some based on no research at all and 
some on patently insufficient research. By dint of constant 
repetition they have become sanctified as dogma. 

I'll tick off a few of the questions I would like answered 
before I personally could decide how I would want our court 
system changed, and to which I can find no satisfactory factual 
answers. In the process I may puncture a few generally accepted 
dogmas for which I can find no supporting facts. 

Certainly, before I could recommend the kind of minimal 
judicial treatment I would desire for every case in the court I 
would want to know whether it would require doubling, 
trebling, even quadrupling our present facilities and manpower, 
and the extra cost to the public. If every plantiff could be 
guaranteed a prompt and adequate trial, how many cases now 
settled in the claim stage, without bringing a lawsuit, would 
be added to the calendar? How many lawsuits are brought only 
because the lawyer knows an earnest judge will try to effectuate 
a settlement? How many lawsuits are discouraged and never 
started because there is no possibility of an early trial? Not all 
of the cases now on the calendar will wait three years or more 
for trial. How many are settled long before they could reach 
trial out of desperation, because the plaintiff is unable to hold 
out economically? How many cases are settled unwillingly, 
because of judicial friendly persuasion? Since three nonjury 
cases can be tried in the time consumed by one jury trial, just 
how does the average litigant feel about a jury trial? Is he as 
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suspicious of judges as finders of the facts as the negligence bar 
would have us believe; or do plaintiffs’ lawyers refuse to waive 
juries because juries will not apply the rule of contributory 
negligence and construe the plaintiff's burden as rigorously as 
judges? 

How would the American public take to a continuation or 
acceleration of the present judicial tempo? How ingrained is 
their respect for the judiciary; and how deeply has it contributed 
to the independence and pride in country that are the heritage 
of every American? Do they want their judges feverishly engaged 
in churning our settlements of accident claims? Do they want 
them eventually to measure out justice like ribbon clerks? 

But it is not enough to estimate the value and the price of 
bringing our courts back to well-charted judicial moorings, with 
a state of balance in which calendars are up to date and cases 
disposed of at a pace conducive to thorough and scholarly 
consideration. We must also explore other alternatives. There 
is Judge Peck’s proposal that personal injury cases be tried by 
a judge without a jury, provided that the rule of contributory 
negligence be dropped and that of comparative negligence be 
adopted. This has evoked no wild acclaim from the specialists 
in negligence litigation, although they may be eager to settle 
for it before many years roll around. Or, will the public be 
better served by taking automobile accident cases out of the 
courts and placing them in some administrative or other 
tribunal, where they will be handled like workmen’s compensa- 
tion cases, with fixed schedules for injuries and no necessity of 
proving negligence. And once embarked on that inquiry, it 
might as well extend to the feasibility of transferring other types 
of cases out of the courts. Of course, the first shocked reaction 
of our brethren at the Bar to such a suggestion would be, 
“What! Liability without fault? Soak the careful, reward the 
careless, and open the doors to fraud? The cost would be 
prohibitive.” 

They may be right. I am not at all enamored of the prospect 
myself. But isn’t it the prerogative of the people to decide and 
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our function merely to advise? If so, must we not present all 
alternatives; and should we not presume to advise only when 
we are armed with facts? 

A compensation plan for automobile accidents was enacted 
in Saskatchewan in 1946, but its experience is too limited and 
unique to furnish much guidance in New York. The Columbia 
University Council for Research in the Social Sciences made a 
comprehensive study of a plan providing for compensation for 
injuries arising out of motor vehicle accidents, culminating in 
a report in 1932; and a joint legislative committee made a 
similar study in 1938. The excellent reports of both studies are 
now dated in many respects; and they did not touch on a 
number of other aspects that would bear inquiry. So we have 
little data at this time either to support or oppose an automobile 
accident compensation plan. 

It may be the public won’t be as startled as many lawyers 
and judges believe at the prospect of liability without fault. By 
requiring mandatory automobile insurance New York State has 
already shifted its thinking from the idea of insurance for the 
self-protection of automobilists to the concept of protecting 
those asserting claims against them. This would indicate a sub- 
stantial recognition by the Legislature of the injured person’s 
right to be protected by his government against the result of 
automobile accidents. 

I have never heard anyone raise the question as to whether 
or not in fact and in practice we have a system of liability 
without fault in operation right now. Over 95% of the cases 
in the Supreme Court are settled without going through trial; 
and most of the others result in plaintiffs’ judgments. I would 
like to know how many are settled on the basis of their true 
value, and how many on a nuisance basis. I would like to obtain 
from insurance companies the same kind of statistics as to 
claims disposed of before litigation. Also, how many persons 
injured in accidents never make claims, because they were 
clearly in the wrong or for some other reason? If we procure 
this and related data, it’s just possible that we may discover we 
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have been working on a system of liability without fault all 
along. 

Exhaustive information, not presently collated, would have 
to be gathered to determine whether the cost of such a plan 
would be so prohibitive as to make the scheme wholly visionary. 
This would entail, among other things, determining how much 
of the premium dollar now goes for investigating and defending 
against disputed liability—factors which would be eliminated or 
diminished in a compensation system. More important, how 
sharply would a fixed schedule of limited payments for injuries 
reduce the present average payment, which is usually based on 
settlements reflecting the generous verdicts given by juries; and 
how much would these reductions, over all, offset the much 
broader liability base? 

As bearing on the extent to which the claimant’s share of the 
average recovery under the present system could compare with 
the claimant’s share on a fixed schedule basis, the fees now paid 
attorneys by claimants in personal injury matters might be a 
significant factor. More than half the statements of retainer 
filed in the Appellate Division called for 50% of the recovery. 
I have read that representatives of claimants in workmen’s 
compensation claims receive 4% to 6% of the recovery. 

If, like Bentham, we appraise law from the viewpoint of social 
utility, what are some of the considerations that would bear 
inquiry? I think we must assume that present conditions are 
intolerable, and so we should compare a compensation system 
with a reformed court system affording an adequate and a 
reasonably prompt trial. What is a feasible waiting period from 
the date of accident to the date of trial? If, let us say, one year 
or six months is an essential or reasonable period, what happens 
to the claimant and his family in the interval? What is the 
family and income status of the average victim of an accident? 

How many such families are forced onto the relief rolls when 
the wage-earner is incapacitated? (This may be a partial offset 
to the possible community cost of a compensation plan.) How 
many go into debt? What are other economic and social impacts 
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on the claimant and his family? What is the related experience 
of a claimant in workmen’s compensation, similarly situated 
financially, who has sustained substantially similar injuries, but 
who receives weekly payments commencing shortly after the 
occurrence of the accident? 

Where the injuries are substantially similar, what are the net 
recoveries, after paying lawyers and claim expenses, under 
workmen’s compensation and what are they in liability cases? 
What is the experience of a large number of claimants, over 
say a 5-year period, who have received substantial lump sums 
after settlement of liability cases or after judgment—particularly 
among the financially unsophisticated? How many dissipated a 
large sum unwisely? How does their experience in the use and 
retention of these funds compare with the experience of work- 
men’s compensation claimants who suffered substantially similar 
injuries, but to whom payment was made on a different basis? 

The figures give some support to the argument that exposure 
to modern highway conditions makes automobile accidents just 
as inevitable as industrial accidents in plants. The total esti- 
mated cost of 1955 motor vehicle accidents was four and a half 
billion dollars, while the total cost of work accidents was three 
and a half billion dollars. 

Possibly these figures can be analyzed to furnish some estimate 
of how many thousands of dollars are now expended in order 
to pay every thousand dollars of economic loss suffered by a 
claimant; and what would have to be expended under a com- 
pensation system. I find it very difficult to reconcile the 
enormous differential in expense ratios as reported by stock and 
mutual insurance companies, state insurance funds, and the 
Railway Retirement Board. A coordinated study in this area 
would be most helpful. 

Ultimately, under any system, the premium-paying public— 
and that means every one of the more than five million car 
owners in this state—must pay the total cost of automobile 
accidents. Autos are at one and the same time a boon to society 
and a burden. The person causing an injury today may himself 
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be injured tomorrow. Every automobile owner is in a sense a 
defendant in every automobile accident claim, since the insur- 
ance premium he pays is based on the overall experience of his 
community. 

Then how should we go about gathering this information, 
which is so essential to a fundamental solution of our court 
problems? Why not follow the lead of businesses, philanthropic 
institutions, and even other governmental units? 

Years ago, in the horse-and-buggy era, if a cluster of people 
formed the hamlet of Jonesville, the county authorities had to 
take care of their transportation problems. If the nearest village 
was Smithville, they would cut a road through to that village, 
and everyone would be happy. Today the authorities would 
plan far ahead. They would appraise Jonesville’s potential for 
growth, its future marketing, educational and recreational 
needs, its industrial possibilities, and maybe make the long- 
range, wiser decision to build a main highway to some distant 
city, with only a tributary road to Smithville. 

It is high time the courts similarly availed themselves of 
modern techniques when embarking upon long-range planning. 
There is probably no calling more reluctant than the legal 
profession to nibble at new frontiers; and perhaps the judiciary 
is wedded to the status quo most stubbornly of all. There are 
certain advantages in the judiciary being less responsive than, 
let us say, the Legislature, to voices from the street. We thus 
function as a bulwark against passing fads and hysterias. Of 
course, one wonders how often a judge can avert his head when 
the street tugs at his robe. A few judges are just now taking 
notice of the strides made by psychiatry since the M’Naghten 
Rule was spelled out over a century ago; and no apparent notice 
is taken of the fact that the entire tempo of living and trans- 
portation has changed in the century and a half since the rule 
of contributory negligence was first enunciated. 

But whatever arguments may be advanced for judicial 
deafness in the decisional area will not justify closing our eyes 
and ears to modern planning methods in the administrative area. 
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In this field we must look ahead, just like businessmen, to make 
sure our plant will be adequate for future and expanding 
demands, and that our customers will be pleased, and not 
damned. 

I repeat, I may be wrong in my prediction that the Tweed 
Commission measures will not relieve calendar congestion. | 
hope I am. But of this I am sure: The proposed structural 
changes and moderate addition of judges cannot possibly at 
one and the same time eliminate trial delays and relieve judges 
of the crushing necessity of disposing of vast numbers of cases. 

Let us seek the same kind of comprehensive survey that would 
be conducted by an industrial concern faced with similar 
problems. I am fearful that the Tweed Commission’s survey, 
admirable as it is within the boundaries set for it, by increasing 
court efficiency may serve to harden into a permanent pattern 
the unedifying practices that have spilled into the courts from 
the surge of personal injury cases. Pressing, pressing for settle- 
ments may become a way of judicial life—and gradually 
dominate judicial thinking in all branches of a judge’s work. 

In this talk I have only suggested the dimensions of some 
court problems. I don’t know the answers; in many instances | 
don’t even know the full dimensions, as such knowledge might 
well indicate the answer. But I do know that the patent, im- 
mediate answer is to conduct a survey on a broad enough scale 
to blue-print the problems and then furnish the answers—a 
survey that will spend as much time in the field, among the 
people, as it will perusing documents in record rooms. Indis- 
pensable information can be obtained only by going to the 
people, through depth interviews. 

This inquiry could most appropriately be conducted through 
a legislative committee or commission. If not, perhaps this 
Association, which has impulsed so many public-spirited 
projects, could, with the help of foundation funds, launch such 
a survey. The Columbia University Project for Effective Justice 
is about to study some related aspects of the problems I have 
discussed. Perhaps that Project could engage in a much broader 
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undertaking with the depth and scope that I have indicated. 
Most important, such a study should not be preempted by 
lawyers. Lawyers should participate, of course, but in conjunc- 
tion with economists, social scientists, experts from any other 
field that could complement the skills and knowledge of 
lawyers in such an undertaking. 

In conclusion, I believe that left to their own resources, the 
Bench and Bar might periodically lick the problem of calendar 
delays. I do not believe, however, that without a study of the 
size and nature that I have suggested, we can assume to make 
recommendations that will concurrently offer a litigant a 
prompt trial and the deep, sensitive judicial consideration to 
which he is entitled. 

I am hopeful that the Tweed Commission program, or at 
least the greater part of it, will be adopted. Due to the required 
constitutional amendments, the program, except for the sorely 
needed additional judges, could not become effective for 
several years. Those intervening years should be employed in 
some study such as I have suggested for the Legislature’s guid- 
ance, so that the highly desirable Commission reforms will not 
be dissipated inside too small a plant. 

Lastly, I of course have presumed to speak only for myself, 
and certainly not in any sense for the court of which I am proud 
to be a member. 








Organizing World Trade — A Challenge 
for American Lawyers* 


By RicHarp N. GARDNER** 


The title of this talk may seem, on at least two counts, to be 
unduly parochial. Organizing world trade is a problem that 
involves other countries than the United States and other pro- 
fessions than the law. Yet I think the use of the phrase “a 
challenge for American lawyers” can very well be justified. 

Organizing world trade is a challenge for Americans because 
of the basic fact of international life today that the United 
States is the world’s largest trading and investing nation and 
in every respect the predominant country in the world economy. 
For this reason American laws and policies are the basic founda- 
tion of international trade organization—they determine the 
limits and the nature of cooperation among nations in the 
economic field. 

Organizing world trade is a challenge for lawyers for less 
obvious reasons. Outside of a handful of customs lawyers, the 
legal profession has tended to leave the field to economists, civil 
servants, and—let us be frank to say it—spokesmen for pressure 
groups with vested interests to protect. Some people actually 
defend this state of affairs on the grounds that international 
trade policy involves controversial “economic” questions in 
which lawyers have no business to concern themselves. Their 
views are not unlike those of that lovable old character in Oscar 
Wilde’s The Importance of Being Earnest, Miss Prism, who 
warned her ward: “Cecily, you will read your Political Economy 
in my absence. The chapter on the Fall of the Rupee you may 


*Speech delivered at a Symposium held by the Committee on Foreign Law 
and the Committee on International Law of The Association of the Bar of the 
City of New York in collaboration with the American Foreign Law Association 
on January 17, 1957, at the House of the Association. 

**Member of the New York Bar; Lecturer in Law at Columbia Law School; 
author of Sterling-Dollar Diplomacy. 
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omit. It is somewhat too sensational. Even these metallic prob- 
lems have their melodramatic side.” 

Fortunately the lawyers who regard the chapter on the “fall 
of the tariff” as “too sensational” are rapidly being outnum- 
bered by those who think the Bar does have a legitimate interest 
in the trade policy field. The reasons for this development are 
compelling. For one thing, America’s expanding role in the 
world economy, combined with the increasing role of govern- 
ment in economic life here and abroad, has made problems 
of international trade regulation a significant element in ordi- 
nary commercial law practice. For another thing, the members 
of our profession, who are or should be experts at institution- 
building in the national interest, are being summoned increas- 
ingly by private groups and government to help formulate and 
implement international trade policy. Finally, lawyers have a 
natural function in our country as leaders of opinion on public 
questions in which law and its administration are involved. I 
propose to suggest some problems of international trade organi- 
zation which concern American lawyers in each of these ways. 

The subject of this discussion can be approached from the 
viewpoint of American participation in international economic 
organizations or from the viewpoint of United States laws gov- 
erning international trade. Here I prefer to use the latter 
approach. Obviously this involves a vast field for criticism and 
analysis. There are fascinating questions of law and policy 
involved, for example, in the Buy American Act, the Anti- 
Dumping Act, and our laws concerning customs valuation, 
classification, and procedure. Probably we will do best to avoid 
a broad survey and to concentrate on the central piece of 
American legislation governing international trade—the Trade 
Agreements Act. Such an approach is particularly timely since 
the Act comes up for renewal in 1958. Whatever else happens, 
it is unlikely to be renewed by Congress in precisely its present 
form. 

When the Trade Agreements Act was first adopted, it met a 
very real need. Up to that time, tariff-making in the United 
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States was almost entirely done by Congress. Such participants 
in this system as Senator Vandenberg considered it an “atrocity”. 
Congressmen had neither the time nor the experience necessary 
to fix tariff rates. They were vulnerable to powerful demands 
for protection from influential constituents. The Trade Agree- 
ments Act sought to improve this situation by delegating large 
tariff-making powers to the Executive. Thus it marked an 
important step forward toward the efficient regulation of our 
foreign trade. 

That was in 1934. Since then revolutionary changes have 
taken place in the political and economic position of the United 
States in world affairs. The Act has not been altered to take 
account of these changes. On the contrary, it has been subjected 
to periodic amendments which have moved against rather than 
with the current of world events. If the Act was a step forward 
in 1934, it is no longer adequate in 1957. 

The deficiencies of the present Act can be summarized under 
four heads: (1) its stated Purpose; (2) the Powers delegated 
to the President; (3) the Injury concept; (4) the Defense con- 
cept. In the following remarks I shall try to give examples of the 
“challenge” for American lawyers under each of these topics. 


I 


The Trade Agreements Act (19 U.S.C. §1351 et seq.) begins 
with the following language: 


“For the purpose of expanding foreign markets for the 
products of the United States (as a means of assisting in 
establishing and maintaining a better relationship among 
various branches of American agriculture, industry, 
mining, and commerce) by regulating the admission of 
foreign goods into the United States in accordance with 
the characteristics and needs of various branches of 
American production so that foreign markets will be 
made available to those branches of American production 
which require and are capable of developing such outlets 
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by affording corresponding market opportunities for 
foreign products in the United States, the President, 
whenever he finds as a fact that any existing duties or 
other import restrictions of the United States or any 
foreign country are unduly burdening and restricting the 
foreign trade of the United States and that the purpose 
above declared will be promoted by the means herein- 
after specified, is authorized from time to time. . .” 


This is a pretty complicated piece of legal language, but its 
basic significance seems clear enough, particularly when it is 
read against the historical background of Congressional de- 
bate. The overriding purpose of the Act is to expand American 
exports. This is to be done with a view to the ultimate objective 
of improving domestic U.S. economic conditions. (One must 
remember that the Act was passed in 1934 in the midst of the 
Great Depression.) The means of increasing American exports 
is the offering of ‘‘corresponding market opportunities” for the 
products of other countries in the United States, but—and this 
is a very important “but”—the admission of such foreign 
products is to take place in accordance with the “needs” of 
domestic American producers. The background of legislative 
debate makes it very clear that this qualification amounts to a 
guarantee of continued protection for domestic industry. On 
numerous occasions in 1934 and subsequently the Administra- 
tion promised publicly that, in the process of expanding 
American exports, imports into the United States would not be 
increased to the point where they caused injury to American 
producers. 

The logic of this formula was very dubious even in 1934. 
According to economic analysis, domestic employment and 
economic activity can be increased by an increase in the export 
surplus; they cannot be increased significantly by an increase in 
exports balanced by an equivalent increase in imports. The 
main benefit from a truly reciprocal expansion of trade (which 
is the purported objective of the Trade Agreements Act) is an 
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increase in real income. Moreover, it is not clear how American 
exports can be significantly expanded on a reciprocal basis when 
imports into the United States may not be increased to the point 
where they displace American producers. 

At this point someone may ask: Why all this fuss about the 
statement of Purpose? Is it not just so much nice language, quite 
irrelevant to practical questions of law and policy? The answer 
is no, for at least three reasons. 

First, the statement of Purpose is the standard for Executive 
action. The administrators of the Act are empowered to make 
trade agreements and changes in American tariffs only when 
these will contribute directly to the limited objective described 
above. In specific terms, this means that the Executive cannot 
make unilateral reductions in the American tariff or even any 
change at all which may injure an American producer. One 
might almost say the administrators of the Act are required to 
make a maximum of tariff changes with a minimum of practical 
results! 

The statement of Purpose is important also as a standard for 
Congressional appraisal. The present statement makes the whole 
program vulnerable to protectionist criticism. Since the tariff 
concessions given us by other countries are frequently nullified 
by the maintenance of direct controls such as quotas, exchange 
restrictions, and the like, the critics can argue, with a certain 
amount of justice, that the program has failed to achieve its 
stated objective of increasing American exports. 

Finally, the statement of Purpose is important as a standard 
for public education. So long as the Purpose of the Act is 
inadequately conceived, the public will not be told its real 
interest in freer trade. Slowly but surely, long term support for 
the policy will be progressively undermined. 


If a new statement of Purpose is required, what should it 
contain? Surely, at the very least, it should make reference to 
the following interests: 

First, there is the interest of the American consumer. The 
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Act should recognize frankly that one of its major purposes is 
to provide the American consumer with products he cannot 
obtain at home, or which he can only obtain at home in inferior 
quality or at greater cost. 

It is seldom realized how far the United States has moved from 
self-sufficiency. We now import about one-tenth of our raw 
material requirements. Already we are largely or wholly 
dependent on imports for such vital materials as asbestos, coffee, 
chromite, industrial diamonds, manganese, nickel, tea, tin, 
tungsten, and apparel wool. Authoritative studies warn us that 
this tendency will greatly increase in the years ahead. 

Obviously, our interest as consumers is not confined to im- 
ports of products we cannot obtain at home or which are 
essential to our existence. We are interested also in products 
such as bicycles, wines and spirits, kitchenware, gloves, cheese, 
handmade glass, maraschino cherries, garlic—things we could do 
without if necessary but whose presence make life a good deal 
more agreeable. To be sure, we could produce all of these 
products at home if we had to. But in each of these cases the 
cost would be much greater than if we acquired them from 
countries more efficient in their production. 

At this point someone may raise the familiar argument that 
imports must be restricted in order to “protect” the American 
worker against “cheap foreign labor’. Later on we shall deal 
squarely with this argument, using recent estimates of the actual 
labor displacement which substantial tariff reduction would 
involve. Here let us only recall the obvious point that the 
rational end of economic policy is not just “full employment” 
but full and productive employment. If we seek to “protect” the 
present occupation of every worker who might be displaced by 
foreign competition we may achieve “full employment’—but 
it will be full employment of large numbers of people producing 
inferior products at ridiculous costs! This reductio ad absurdam 
or the protectionist philosophy was effectively satirized in the 
following petition drafted a century ago by the Frenchman 
Frederic Bastiat: 
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“To the Chamber of Deputies: 


“We are subjected to the intolerable competition of a 
foreign rival, who enjoys such superior facilities for the 
production of light that he can inundate our national 
market at reduced price. This rival is no other than the 
sun. Our petition is to pass a law shutting up all windows, 
openings and fissures through which the light of the sun 
is used to penetrate our dwellings, to the prejudice of the 
profitable produce we have been enabled to bestow on 


the country. (Signed) Candle Stick Makers” 


The interest of the consumer in freer trade has other im- 
portant aspects. Imports, for example, can play an important 
role in curbing inflation. In recent years we have found our- 
selves in a situation aptly characterized as one in which “too 
much money has been chasing too few goods’. As long as this 
continues an increase in imports (not matched by an increase 
in exports) can provide an antidote to inflation by adding to 
the stock of goods moving against the existing money supply. 
Quite apart from this point, imports have the additional 
advantage of providing a competitive stimulus to American 
industry. In so doing they help to assure the consumer of lower 
prices and the fastest possible technical advance. 

The second major interest in trade policy which should be 
reflected in the statement of Purpose is the interest of the 
American taxpayer. Since the end of the Second World War 
the United States has “enjoyed” an export surplus of some $60 
billion. To put it more crudely, we have “enjoyed” the privilege 
of selling abroad $60 billion more than we have bought in 
return and we have financed the difference with private loans 
and foreign aid. 


This way of doing business, far from dying out, is actually 
on the increase again. In 1955, American exports of goods and 
services (excluding military items) were $19.9 billion, imports 
$17.9 billion. In 1956, exports rose to $23.4 billion, imports to 
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$19.7 billion. Thus exports rose more than imports in both 
absolute and relative terms and our export surplus (exclusive 
of military assistance) rose from $2 billion to $3.7 billion. 

Let us recall for a moment just what this means. When the 
United States sends goods and services abroad in excess of goods 
and services purchased abroad, the balance can be financed 
through foreign aid, the export of capital, or the purchase of 
gold from other countries. When private investors export 
capital, however, they do so in the anticipation of returning at 
least some of the profits of that investment to this country and 
ultimately the original investment itself. When the United 
States takes gold from other countries this in no way adds to the 
stock of goods and services available to American consumers 
unless the United States at some time uses this gold to purchase 
goods abroad. In either case the United States in the long run 
can obtain real payment for its capital exports and its gold 
purchases only by importing more goods and services. 

What then are the alternatives of future policy? One possi- 
bility is to maintain the huge export surplus, which must 
ultimately be financed by foreign aid. But most Americans, even 
if they regard foreign aid as a necessary element in our foreign 
policy, do not regard its indefinite maintenance on the present 
scale as either possible or desirable. Thus, we have no alternative 
but to move towards a balancing of our exports and imports, 
either by allowing our exports to fall, or by allowing our 
imports to rise. 

There are obvious reasons why we do not wish our exports 
to fall. This would have serious consequences for important 
countries of the world which are heavily dependent on large 
quantities of American goods. It would also cause serious disloca- 
tions in our own economy. A substantial share of the American 
labor force derives its employment directly from foreign trade. 
Exports alone account for a larger share of our national product 
than such key factors in our prosperity as consumer purchases 
of automobiles or non-farm housing construction. Obviously 
our best alternative is to allow imports to rise. To be sure, this 
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is an obvious point. Yet it is something that those responsible 
for the framing of American trade policy have not yet been 
willing to face. 

The third major interest which should be expressed in the 
statement of Purpose is the interest of American investors. I 
have in mind here both the obligations owed to the American 
Government and the obligations owed to our private citizens 
and corporations who have made investments abroad. These 
investments cannot be serviced or repaid except out of dollars 
supplied by aid or trade from the United States. Moreover, only 
through a more satisfactory balancing of American exports and 
imports can we achieve that removal of restrictions on dollar 
exchange and the purchase of American products which is con- 
sidered so important by our foreign investors. 

The fourth major interest which should be expressed in the 
Trade Agreements Act is the interest of American foreign 
policy. It has been aptly remarked that “foreign policy begins 
at home.” Recently this point has been stated as follows by 
Mr. George Kennan, former U.S. Ambassador in Moscow: 
“We seem to have a feeling that because such things as tariffs 
and immigration rules, crop subsidies, security procedures, and 
race relations are technically domestic matters, we can go ahead 
and do whatever we want to about them without taking 
seriously into account the feelings of other people. This is 
precisely where we make our mistake.” 

Applying this to trade policy, we may consider the case of the 
Swiss watch imports into the United States, which amounted to 
$79,000,000 a year or about one five-thousandth of our national 
product. When we restricted this trade in 1954 we dealt a serious 
blow to an industry which employed one in every ten workers 
in Switzerland and which accounted for one-half of Swiss exports 
to the United States. It is no wonder that our relations with 
Switzerland are still embittered as a result. 

Examples like this could be multiplied. We are constantly 
involved in the paradox of giving vast amounts of assistance to 
restore the productive capacity of other countries while under- 
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mining their ability to support themselves by selling their 
production in world markets. Thus a foreign policy which is 
based on the restoration of these countries as prosperous and 
stable partners in the free world is frustrated by a trade policy 
which destroys their capacity to do so. Clearly we must achieve 
a harmony of our political and economic policies—or pay a very 
heavy price. The statement of Purpose of the Act should contain 
a clear recognition of this fact. 

A fifth interest which should be reflected in the statement 
of Purpose is that of American security. The link between 
security and trade appears in a number of ways. We have already 
referred to the fact that in the years ahead we will be increas- 
ingly dependent on foreign supplies of essential raw materials. 
We should also note that if we wish to maintain the strategic 
embargo on the shipment of Western goods to Communist 
countries we must provide alternative outlets for the products 
of our allies in the United States. If we fail to do so, the 
economic and political contribution of these countries to 
Western defense is very likely to slip away. 

A dramatic illustration of this danger recently occurred in the 
case of Iceland. In 1951 that country exported virtually nothing 
to the Soviet Union or its satellites. It made its territory avail- 
able for an air base of great importance to our global security. 
Then the New England fishing industry, which employs several 
thousand workers, stepped up its campaign to restrict the 
imports of fish. Iceland, whose export trade consists of 97% of 
this product, reacted with a major change in policy. By 1955 
that country was sending 28% of its exports to the Soviet Union 
and taking 22% of its imports from the Soviet in return. 
Gradually the new Soviet role in the island began to make itself 
felt. In the middle of 1956 the Icelandic Parliament announced 
that it wished to close our air base and remove American troops 
from Iceland’s soil. Thus did policies of protection for a few 
thousand workers threaten the security of the nation as a whole. 

The conclusion of the foregoing analysis seems clear. Some 
i160 million Americans—as consumers, taxpayers, investors, and 
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citizens vitally concerned with their foreign policy and security 
—have a direct interest in trade policy. The various aspects of 
this interest should find expression in the Trade Agreements 
Act. 

Here is where the legal profession comes in. The Supreme 
Court of the United States has held that Congress may not 
delegate its tariff-making or other powers unless it lays down an 
“intelligible principle” to guide the Executive in the use of 
those powers. See, e.g., Hampton v. U.S., 276 U.S. 394 (1928). 
As was made clear last year in a report of the Association of the 
Bar of the City of New York, the courts have been very liberal 
in upholding delegations of power, particularly in the field of 
foreign affairs. There is no reason to think that the various 
purposes of trade policy set forth above cannot be incorporated 
in a formula that will satisfy the “intelligible principle” 
standard. The devising of such a formula constitutes the first 
“challenge” for American lawyers. 


II. 


Let us turn now from the question of Purpose to the question 
of Powers. The authority granted by Congress to the President 
is very carefully defined and is subject to a number of im- 
portant restrictions. The Act authorizes the President to “enter 
into foreign trade agreements” and to “proclaim such modifica- 
tions of existing duties and other import restrictions” as are 
appropriate to carry out these agreements. 

The first problem here is the precise nature of the delegated 
power. The President is authorized to “enter into foreign trade 
agreements”. This may be thought to be a somewhat super- 
fluous “delegation” of power, since the President, by virtue of 
his office, already has inherent authority to reach certain agree- 
ments with foreign countries in the field of trade. A score of 
executive agreements concluded by the President in the field 
of commerce and navigation in the past 150 years bear witness 
to this fact. But Congress is concerned lest the President, operat- 
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ing under his inherent authority and under the express delega- 
tion in the Trade Agreements Act, should conclude far-reaching 
agreements which will commit the United States to major 
changes in its domestic economic arrangements. This concern 
was reflected in the hearings last spring before the House Ways 
and Means Committee on the proposed Organization for Trade 
Cooperation. It is reflected also in the disclaimer written into 
recent renewals of the Trade Agreements Act which states that 
such renewals “shall not be construed to represent or indicate 
the approval or disapproval by the Congress of the executive 
agreement known as the General Agreement on Tariffs and 
Trade”’. 

The Association of the Bar has taken the position, based on 
a report of its Committee on International Law, that our 
participation in the multilateral trade agreement known as 
G.A.T.T. is within the scope of the President’s power. A 
revision of the Trade Agreements Act should affirm this 
constitutional position and should also endorse American 
participation in G.A.T.T. as a matter of policy. This could be 
accomplished simply by replacing the existing disclaimer in the 
Act with an affirmation that American participation in G.A.T.T. 
is a desirable exercise of the President’s power. 

Once this were done it would be necessary to remove the 
Congressional fear that the President might accept amendments 
greatly expanding the scope of G.A.T.T. or enter into some new 
species of commitment under liberal construction of his 
delegated powers. Accordingly, an attempt should be made to 
define the limits of the President’s authority in the trade field. 
The present Act is most unsatisfactory in this respect. It simply 
defines “duties and other import restrictions” as “rate and form 
of import duties and classification of articles” and “limitations, 
prohibitions, changes, and exactions other than duties” imposed 
on importation. Since these are the things with respect to which 
the President is empowered to proclaim changes in American 
law, it is usually assumed that they are by implication the 
subjects he may include in international trade agreements. 
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Some members of Congress have argued that the quoted 
definition above would not include some of the items included 
in G.A.T.T. Without accepting this contention, it would still 
be advisable to broaden the definition so that the question could 
no longer arise. At the same time an expanded definition should 
clearly exclude certain matters which the Congress is unwilling 
to have included by the President in an executive agreement— 
for example, obligations on full employment, restrictive business 
practices, commodity stabilization, and foreign investment. 
The inclusion of these items in the Charter of the International 
Trade Organization contributed to the demise of that ill-fated 
institution. G.A.T.T. excludes all of these subjects and covers 
only what might be described as matters of commercial policy 
proper—restrictions laid by governments to the flow of goods. 
The definition of the subject of the President’s power should be 
conceived in these terms. 

In the process of defining the subject of the President’s power, 
we are led to consideration of a second problem. The President 
is authorized to alter U.S. laws pursuant only to the conclusion 
of a trade agreement. This means that even if changes in 
American tariffs or other trade laws are required in the national 
interest the President is powerless to make them unless he goes 
through the long and complicated process of negotiating an 
international agreement. The origin of this requirement is 
obviously the desire for “reciprocity’—the concern that we 
should not “give away something for nothing”’. 

As some of my earlier remarks may have already suggested, 
the “reciprocity” concept simply does not meet the facts of life 
in the world today. So long as we have a huge export surplus, 
unilateral reductions in our tariffs and other restrictions may 
be clearly desirable. Even without an export surplus, unilateral 
reductions in our restrictions may benefit our citizens. There is 
no reason why the President should be barred from lowering 
tariffs until he can get “concessions” from other countries— 
concessions which may be nominal in character or inconsistent 
with the interests of both parties to the trade agreement. The 
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Act should be amended accordingly to permit the President 
to make changes in American tariffs and other trade barriers 
without requiring similar changes from other countries. At the 
very least, he should be empowered to make such changes in 
return for different kinds of concessions from other countries— 
that is, economic or political commitments quite outside the 
tariff and trade field. 

A third problem with respect to the Powers of the President 
relates to their quantitative limits. The renewal of the Act in 
1955 authorized the President to reduce existing tariff rates by 
5% a year over a three year period. It continued the prohibition 
of the original Act against the transfer of an article from the 
dutiable to the free list. Thus the President is now authorized, 
to take an example, to reduce an ad valorem tariff rate of 50% 
to 4714% in any one year. 

This is hardly a very handsome benefit to offer a foreign 
country, particularly when one considers the still formidable 
height of most American tariffs and the difficulties and hazards 
facing foreign producer, in reaching the American market. 
Moreover, at the very time Congress gave the President these 
niggardly powers the Soviet leaders embarked on an ambitious 
program of economic penetration, offering long-term contracts 
for the purchase of large quantities of goods from non-Commu- 
nist countries. Sending the President into trade competition 
with the Communists under these circumstances is rather like 
sending a boy with a pop gun to fight a Soviet tank. 

If the objectives of the Trade Agreements Act are to be 
implemented effectively the maximum permissible tariff reduc- 
tion must be substantially enlarged. Such quantitative limits as 
are retained in the Act should not be aimed at maintaining 
uneconomic producers but only at providing a transitional 
period in which the movement from protection to competition 
can be made without undue dislocation and can be spread over 
a period of years. 

A final problem with respect to the President’s Powers is the 
question of duration. The delegation of authority to the 
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President has been for extremely short terms—three year periods 
from 1934 to 1943, followed by varying terms necessitating 
renewals in 1945, 1948, 1951, 1953, 1954 and 1955. This system 
puts a great burden on the proponents of liberal trade and 
facilitates the incorporation of crippling amendments. In addi- 
tion, it causes great anxiety and uncertainty abroad about the 
stability of American tariff rates and the future of American 
trade policy. 

Consideration should be given to placing the delegation to 
the President on a permanent basis. In other words, the Presi- 
dent would have the powers until such time as the Congress 
wished to withdraw them. This would place the burden on the 
opponents of liberal trade to show why the President’s powers 
should be withdrawn, rather than (as at present) on the pro- 
ponents to show why they should be maintained. 

There is one technical difficulty involved in this suggestion. 
Having delegated its powers by majority vote of both Houses, 
the Congress might find legislation withdrawing those powers 
frustrated by a Presidential veto. Thus it would need a two- 
thirds vote to recover powers which a majority vote had “given 
away”. This problem could be met, however, by drafting the 
Act so that the powers are delegated to the President until such 
time as the Congress, by joint resolution, shall declare them to 
be withdrawn. 

If this proposal were rejected and the fixed term system 
retained, the length of the term could at least be extended 
beyond the three year period—for example, to five or ten years. 
Equally important, the period of delegation could be devised 
so that it would not expire in an election year—a time when 
issues of trade policy are usually obscured by short-term 
political considerations and seldom resolved in the national 
interest. 

The appraisal and implementation of these various alterna- 
tives for expanding the President’s tariff-making powers provides 
another “challenge” to American lawyers. 
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III. 


Let us turn now to the concept of Injury. This is embodied 
in the ‘peril point” and “escape clause” provisions of the Trade 
Agreements Act which provide, in effect, that tariff concessions 
shall not be made or maintained when they cause or threaten 
serious injury to an American industry. 

The Injury concept has been the object of vigorous criticism 
by numerous official commissions here at home and by govern- 
ment and business leaders abroad who complain bitterly that it 
penalizes a foreign businessman for success in the American 
market and undermines the attempt of our allies to pay their 
way in world trade. 

Recently the various national affiliates of the International 
Chamber of Commerce were asked to list foreign economic 
policies of the United States which they regarded as particularly 
“disadvantageous and troublesome”. Two-thirds of the respon- 
dents listed the escape clause. The Japanese complained that it 
“looms as a towering threat to free international trade’, the 
Dutch that it “sows the seeds of self-destruction in any success 
in the sphere of exports”. The British noted “that it is the 
likelihood of action under it and the uncertainty as to what 
will be the import duty that is the grave handicap to trade.” 
The Italian Embassy in Washington has warned: “If the United 
States . . . makes increasing recourse to ‘peril level’ or ‘escape 
clauses’ and adopts restrictive measures with respect to the very 
items of foreign imports which stand to benefit by conventional 
tariff rates and other concessions . . . the whole policy of trade 
liberalization, while honored in principle, becomes disregarded 
and inoperative in practice”. 

These are strong words—too strong, some might argue, in 
view of the historical record. After all, the Injury concept has 
been in the Trade Agreements Act from the very beginning. 
Why, after all these years, has it become the subject of such 
intensive controversy? The explanation is two-fold. First, it is 
only in recent years that tariff reduction has begun to have a 
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significant effect in increasing American imports. Second, the 
Injury concept has now grown from a concept stated only 
obliquely in the statement of Purpose to a stringent requirement 
crystallized in Executive orders and amendments to the Act 
itself. 

This new expression of the Injury concept has brought 
unfortunate consequences in procedure and substantive inter- 
pretation. On the procedural side the Tariff Commission—by 
nature a protectionist-minded body concerned only with the 
interests of American producers—has replaced the broadly- 
constituted inter-departmental committee in the Executive 
Branch which used to administer the Injury rule. To make 
matters worse, the Commission, which once had the power to 
dismiss applications for escape clause relief when these were 
clearly insufficient (and which used this power to dismiss 10 of 
the first 23 applications on their face) , is now required to issue 
a report on every application for protection—no matter how 
specious or frivolous it may be. 

Moreover, the Tariff Commission does not now and never 
has placed any limitation on the renewal of applications by 
unsuccessful claimants. Thus, to take one example, we are now 
witnessing the fourth application for relief from the spring 
clothespin industry. This kind of procedure may provide a 
windfall in fees for lawyers representing American producers 
in customs and tariff matters. But the cost and uncertainty 
involved in such a lengthy and perhaps indefinite struggle is 
enough to discourage most importers and foreign businessmen. 
To appreciate the injustice of these arrangements one need only 
imagine a Civil Practice Act with no provision for summary 
judgment and no rule of res adjudicata. 

The substantive side of the Injury question presents many 
fascinating legal aspects, of which I will mention only two. The 
first is the definition of the term “injury”. In the early escape 
clause cases (spring clothespins, groundfish fillets, canned tuna 
and bonito) the Tariff Commission refused to find “injury” in 
the absence of a decline in the absolute position (sales, profits, 
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employment, etc.) of the domestic American industry. This 
interpretation is now open to considerable doubt. In the second 
Swiss Watch case three of the six Commissioners found “injury” 
to exist merely because of the relative decline in the sales of the 
domestic industry, i.e., because U.S. producers enjoyed a smaller 
share of the total market. Since the increased market for watches 
in the United States was largely due to the ability of Swiss 
producers to market an excellent product within the means of 
a large new group of low-income consumers, these Commis- 
sioners were deciding in effect that the domestic industry was 
“losing” a market it never had! Obviously this tendency to find 
“injury” even in the absence of any signs of actual loss on the 
part of American producers makes the Injury concept a much 
more serious obstacle to the future growth of international 
trade. 

A second important question on the substantive side is the 
definition of “industry”. It is bad enough that, from the very 
beginning, the term was held applicable even to a single 
American firm (such as the producer of violins in the mid-west 
who has just obtained escape clause relief from the Tariff 
Commission) . But it has now been extended by formal amend- 
ment of the Act to embrace not only the single producer but a 
“portion or subdivision” of a producing organization. This 
sanctifies the Tariff Commission decision which found injury 
to the garlic “industry” even though the three or four American 
farmers producing garlic grew other crops as well and could 
easily have avoided injury to themselves by replacing garlic 
with these other crops. 

The saving factor in the midst of all these unfavorable 
developments has been the area of Presidential discretion. On 
several occasions the President has refused to follow a Tariff 
Commission recommendation that a tariff concession should be 
withdrawn. He has based his action in these cases on the 
permissive character of a phrase in the Trade Agreements Act 
which states that the President “may” make such adjustments 
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(raising tariffs or imposing quotas) as are found necessary by 
the Commission. 

Unfortunately, however, the precise nature of the President's 
authority is not at all clear. The permissive word ‘“‘may” must 
be read in conjunction with an earlier paragraph of the Act 
which provides flatly that no tariff rate (or other customs treat- 
ment) “shall” be permitted to continue in effect if injury 
results. Some have read these two parts of the Act together and 
concluded that the President has the power to disregard Tariff 
Commission recommendations only where he disagrees with its 
finding of injury. According to this theory the President has no 
power to disregard a recommendation for protective relief 
simply because he feels that the interests of producers injured 
by imports are less important than other American interests 
furthered by maintaining them. 

It is significant that in every instance where he has disregarded 
a Tariff Commission recommendation the President, even while 
invoking the national interest, has been careful to question the 
finding of injury. Clearly we should clarify the authority of the 
President to disregard recommendations of the Tariff Commis- 
sion solely on the basis of the national interest as a whole. 

In the preceding remarks I have suggested a number of 
changes in the administration and interpretation of the Injury 
concept. These changes should be regarded as the minimum ob- 
jectives of a campaign of law reform in this field. But we ought 
to ask ourselves whether it is not possible to go still further and 
eliminate the Injury concept entirely from the Trade Agree- 
ments Act—replacing it with a program of government assistance 
to help producers, workers, and communities affected by 
imports to adjust to a more efficient pattern of production. If 
such a decision were made, a finding of “injury” to an “industry” 
(the terms being defined more narrowly than at present in 
accordance with the foregoing criticisms) would be the occasion 
—not for the raising of tariff rates or the imposition of other 
restrictions—but rather for the commencement of a program of 
temporary government aid. 








ae > me 


—_— —_ - 












Cu Raw OT 


— ee 


- Fess 9 


ae ad 











221 


ORGANIZING WORLD TRADE 





Such a proposal is sometimes regarded as wildly impractical 
until reference is made to the actual magnitude of the adjust- 
ment involved. Protectionist propaganda has created a wide- 
spread impression that the elimination of the Injury concept 
coupled with significant tariff reductions would disrupt the 
American economy with a flood of products from “cheap foreign 
labor’’. This is utter nonsense. In most cases American producers 
are in a strong competitive position vis-a-vis their foreign 
counterparts because the greater productivity per man-hour of 
the American worker far offsets his higher money wages and 
also because American producers have access to better research 
facilities and more effective services such as banking, transporta- 
tion, and advertising. Expert studies have estimated that the 
complete elimination of tariffs (much more drastic than the 
program suggested here) would result in increased imports of 
§.8-$1.8 billion over three to five years involving a displacement 
of g6,000 to 203,000 American workers. This is obviously 
insignificant when compared to our gross national production 
of over $400 billion a year and our total working force of 
approximately 63 million. Indeed, the displacement from 
imports suggested here is much less than that resulting every 
year from causes within the domestic economy—changes in 
technology, consumer tastes, and the like. The majority of the 
workers displaced from these domestic causes quickly find new 
employment in other lines of production and there is no reason 
to believe that this would not also be true of most of the 
workers displaced by an increase in imports. 

Naturally the overall figures given above understate the 
impact of increased imports on particular lines of production. 
The industries which would be most affected by additional 
imports are by and large already characterized by low wages and 
low profits. Generally they face a stagnant or at least a declining 
domestic market. The latest statistics suggest that, even with 
respect to these industries, the damage resulting from imports 
has been greatly exaggerated. The following, for example, are 
estimates of the percentage of the labor force of particular 
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industries which would be displaced by the complete elimina- 
tion of American tariffs: textile mill products (1.2%) ; chemicals 
and allied products (0.4%); leather and leather products 
(0.9%) ; food and kindred products (0.4%); stone, clay and 
glass products (4.7%) . 

Once we remove the bugaboo of a vast disruption of the 
American economy, we can proceed to rational analysis of the 
Injury concept. We are a nation which has learned to accept 
change as a condition of progress. We do not give anyone a 
vested right in the status quo. No businessman or worker can 
go to court or to a Government commission to ask for protection 
simply because the greater efficiency of an American competitor 
is threatening his livelihood. Why should he be able to do so 
simply because the competitor happens to live abroad? 

The Injury concept is not simply at odds with our competitive 
philosophy—it is inconsistent with the very purposes of the 
Trade Agreements Act. It is simply impossible to reconcile the 
various interests cited earlier—those of consumers, taxpayers, 
investors, foreign policy, and security—with a rule which forbids 
any injury to American producers. Let us face up to the fact 
in trade policy as in other fields that we cannot have our cake 
and eat it too—that we cannot enjoy significant advantages from 
trade without displacing some domestic American producers. If 
the gains from freer trade greatly exceed the cost—and every 
serious study of the problem suggests that they do—we have no 
rational alternative but to accept the consequences. 

This brings us to the case for government assistance. The 
gains from freer trade will be shared by the nation as a whole. 
Why should the costs, however much smaller, be borne alone by 
a few producers, workers, and communities? The sharing of the 
costs as well as the gains would provide a net advantage for 
everyone. 

At first glance this approach might seem inconsistent with 
our earlier criticism of vested rights in the status quo. But the 
costs which would be shared here are the costs of adjustment to 
a new state of affairs—not the costs of staying in the same place. 
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It is appropriate that citizens who have made decisions on the 
basis of a protectionist policy should be assisted to adjust to the 
consequences of its abandonment. Moreover—and this is the 
most practical argument—acceptance of an adjustment program 
will cut the ground from under much of the political opposition 
to freer trade. 

Time unfortunately does not permit detailed exposition here 
of the form which government assistance might take. Outlines 
of a program for injured producers, workers, and communities 
have already been suggested in government and private reports. 
The Staff Papers of the Randall Commission suggested govern- 
ment assistance in the form of loans and technical aid to 
businesses and communities; moving allowances, retraining 
services, and expanded unemployment compensation for work- 
ers. Authority for much of this assistance already exists and 
could be expanded at comparatively moderate cost. 

A very serious problem in such a program would be the 
isolation of the economic difficulties due to tariff reductions 
from the difficulties due to other factors. This suggests that we 
may wish to merge our program for tariff adjustment with a 
comprehensive program aimed at economic adjustment as a 
whole. Recently various bills providing aid to distressed areas 
have been introduced in Congress. The job of devising a suitable 
framework in which adjustment to imports as well as other 
factors will be facilitated is yet another “challenge” for 
American lawyers. 


IV. 


The Defense concept is the last aspect of the Trade Agree- 
ments Act which we have to discuss. This concept is embodied 
in recent amendments to the Act under which the President 
must withdraw or refrain from making tariff concessions which 
may injure an industry considered important to the national 
security. 

The defense amendment charges the Director of the Office of 
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Defense Mobilization with the duty of advising the President on 
the security implications of trade policy. Accordingly this Office 
may become a busier center than the Tariff Commission for the 
hearing of applications for protection. Lawyers specializing in 
trade matters are quickly adapting themselves and are now 
talking about “minimum defense requirements” and “maintain- 
ing the mobilization base” instead of ‘share of the market” and 
“declining profit margins”. A host of industries not satisfied with 
the relief they have achieved under the Injury concept are 
claiming to be vital to our war potential. These include the 
producers of thermometers, watches, wooden boats and— 
according to some reports—clothespins and dehydrated garlic! 

It is becoming increasingly apparent that the defense amend- 
ment is dangerously subject to abuse. A notorious example of 
the danger here was presented in the second Swiss watch case. 
Although it had no authority and no experience for passing on 
the question, the Tariff Commission found the watch industry 
to be essential to our defense and gave this as one reason for 
its recommendation of escape clause relief. Subsequently, how- 
ever, the Department of Defense declared that manufacturers 
outside the watch industry could produce the time fuse and 
safety devices needed for mobilization and that special protec- 
tion of the watch industry was not required. This conclusion 
was also reached after a special investigation of the question by 
a Congressional Committee. 

Surely the time has come to reconsider the assumptions which 
prompted the passage of the defense amendment. Does tariff 
protection of ‘essential industries” really augment our national 
security? To begin with, we have to ask ourselves for what kind 
of war we are preparing. If, as we have been told, it is to be an 
atomic holocaust decided within a few days or weeks, the out- 
come will be determined by our stock of military hardware and 
striking power in being at that moment—not by our capacity to 
produce material in the long run. If, on the other hand, it is to 
be a war like the one in Korea or like the Second World War, 
we are not going to be cut off from our most important overseas 
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supplies. There is not much point in self-sufficiency under either 
of these alternatives. 

Even if it could be shown that the United States is likely to 
be deprived of foreign supplies of a strategic item whose 
production is required for some period of time—this would not 
provide a conclusive argument for protection. One of the basic 
lessons learned in the Second World War, in the United States, 
Germany, and other countries, was that an industrialized 
economy can overcome what seem to be serious deficiencies in 
skills and materials by the imaginative substitution of other 
resources. This experience contradicts the assertion that our 
domestic watch industry is the only source of machinery and 
workmen for the production of time-pieces required in a future 
war. 

If we wish to assist certain producing organizations considered 
important to our military strength, trade restriction is a poor 
device for doing so. It removes the spur to efficiency and 
technological advance. It protects the inefficient producers as 
well as the efficient, those well located from a strategic point 
of view as well as those who are badly located. Moreover, a single 
dose of trade restriction seldom proves to be sufficient. We need 
only witness the new attempt of the watch industry for new 
measures of relief under the Defense amendments. Like a drug 
addict, the protected industry seems driven to return for more 
and more. 

Far from enhancing, the Defense concept may actually be 
undermining our security. It opens a way by which we may 
stimulate the uneconomic production of every possible article 
that could prove useful in a future emergency. This will speed 
the exhaustion of domestic raw materials and reduce the 
flexibility and rate of growth of the American economy. By 
reducing the capacity of other countries to buy American goods, 
it will also undermine the export industries which by nature 
are of greater significance in war production than the smaller 
scale and less mechanized industries requiring protection from 
foreign competition. 
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Perhaps most important, the use of trade restriction as an 
instrument of defense is inconsistent with the coalition strategy 
which is at the heart of our political and military planning. In 
a direct way, it undermines the economic and political position 
of friendly governments. We maintain air bases in such far-flung 
countries as the United Kingdom, Pakistan, and Japan. When 
we restrict the trade of these countries on defense grounds, we 
are sacrificing present security for illusory security in the long 
run. As a Supreme Court Justice said recently in another 
connection: “Surely, this is to burn the house to roast the pig.” 

The relation of national defense and trade policy involves 
some very difficult problems. These remarks are intended to 
suggest only that the Defense concept does not belong in the 
Trade Agreements Act. Perhaps there are instances in which a 
program of special assistance to domestic producers can be 
justified on national defense grounds. If so, the considerations 
outlined above suggest that such assistance will be more likely 
to achieve its purpose if it is supplied by direct subsidies rather 
than by tariff protection. Unlike the tariff, the subsidy is an open 
means of assistance whose cost can readily be calculated. It can 
be used with comparatively greater precision. To define the 
circumstances and the procedures for the granting of such 
assistance poses the fourth and final “challenge” for American 
lawyers offered for your consideration. 


This talk has been designed as an incitement to interest in 
questions of American trade policy which have important legal 
aspects. Views may differ on the various specific proposals for 
changes in the Trade Agreements Act. But I hope there will be 
some measure of agreement on the basic proposition—that here 
is an urgent need for legislative reform in which American 
lawyers should play a leading role. 





ruli 
que 
the 


192 
afte 
vol 
pet 
wel 


ane 
tha 
lur 
ad 


for 
pe 
we 
mi 
mie 


ru 
ac 


su 
in: 


m; 
ha 
tu 
nc 


re 





Recent Decisions of the 
New York Court of Appeals 


By Jos—EpH H. FLOM AND SHELDON OLIENSIS 


MATTER OF WHITE 
(18 Law Rep. News, No. 22, p. 7, February 28, 1957) 


The Court of Appeals, in a 4 to 3 decision, has handed down a significant 
ruling in the field of evidence with respect to the admissibility in a subse- 
quent action of testimony taken in a prior but different action between 
the parties. 

On April 9, 1929, Lillian White executed a will and, on September 13, 
1929, a codicil thereto which merely confirmed the prior will. Eleven days 
after executing the codicil, she was admitted to a mental institution as a 
voluntary patient. In November, 1929, her brother commenced incom- 
petency proceedings. In these proceedings, her sister and her two nephews 
were named as respondents and appeared, but did not oppose the petition. 

At the hearing, which took place in January, 1930, Mrs. White’s brother 
and the doctor who was head of the mental institution testified that, at 
that time and for two years prior thereto, she had been suffering from 
lunacy attributable to serious mental disease. On January 22, 1930, she was 
adjudged insane by the verdict of a sheriff's jury. 

Upon Mrs. White’s death in 1952, the 1929 will and codicil were offered 
for probate. After a trial by jury at which the testimony in the incom- 
petency proceeding was admitted in evidence, both the will and codicil 
were denied probate on the ground that Mrs. White had not been of sound 
mind at the time of their execution. The Appellate Division, First Depart- 
ment, unanimously affirmed without opinion. 

Affirming the decisions below, the Court of Appeals, through Judge Dye, 
ruled, among other things, that the testimony was admissible under Section 
348 of the Civil Practice Act. That section authorizes use in a subsequent 
action of testimony taken in a prior action, where the parties and the 
subject matter are the same, and the witnesses in the prior action are dead, 
insane or, under certain circumstances, outside the state. 

The majority ruled that the tests of the sameness of parties and subject- 
matter had been met. Since the proponents of the will in the probate action 
had been parties to the incompetency proceeding and had had the oppor- 
tunity to cross-examine the witnesses in that proceeding, they could not 
now complain of the admission of this testimony against them. 

Three judges dissented, in an opinion by Judge Van Voorhis, arguing 
that the statute required an identity of issues in the two actions. They 
reasoned that there was no such identity on the following grounds: 

First, under Section 1371 of the Civil Practice Act, the only question 
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in the incompetency proceeding was whether the testatrix had been 
incompetent at the time of the inquiry, t.e., January, 1930. While evidence 
up to two years prior to the hearing was admissible in the proceeding, its 
only function was to aid in determining competency or incompetency as 
of the date of the hearing. In contrast, the only issue in the probate 
proceeding was whether the testatrix had been competent in April, 1929 
and in September, 1929. 

Second, as prior cases had recognized, a person may be so insane as to 
require commitment (for example, if he suffers from an insane delusion) 
and yet still have testamentary capacity. In addition, a will may be validly 
executed by an insane person during a lucid interval. The issue of insanity 
for commitment purposes is therefore not the same as the issue of insanity 
for probate purposes. 

The dissenters also attacked the majority decision from a_ practical 
standpoint. While the parties involved were the same individuals, they 
were not the same in motive and interest. Whatever the opportunity for 
cross-examination, they had no incentive to cross-examine. The record did 
not disclose that the beneficiaries under the will were even aware of the 
existence of the will at the time of the incompetency proceedings. 

It would be undesirable, the dissenters stated, to require potential 
beneficiaries under a will to cross-examine witnesses in an incompetency 
proceeding to establish that the testator’s mind was lucid when the will was 
executed or that the insanity was not of a nature destroying testamentary 
capacity. Such issues are irrelevant to an incompetency proceeding, although 
they are “the heart of a will contest”. 

The problem presented for decision in the above case is one difficult 
to resolve. While the decision is, of course, applicable whatever the nature 
of the two actions, the facts of the present case, involving an incompetency 
proceeding and a subsequent probate contest, are particularly illustrative 
of the complexities involved. 

To exclude from the probate proceeding the testimony in the incom- 
petency proceeding would deprive those opposing probate of contempo- 
raneous evidence of great probative value in establishing the testator’s 
incompetency. Particularly where, as here, the will had been executed long 
prior to death, it might in many cases be difficult, if not impossible, to 
establish the mental incapacity of the testator at the precise time when 
the will was executed. 

On the other hand, as the dissenters note, the decision imposes serious 
inequities on the proponents of a will. While the evidence is not conclusive 
and may in theory be rebutted and overcome, the proponents face even 
greater difficulties in proving that the testator had testamentary capacity 
at a particular point of time many years past. 

It seems relatively unrealistic to speak of a “waiver” of the right of 
cross-examination. As a practical matter, it is expecting extraordinary 
foresight on the part of the parties and their counsel to require that they 
cross-examine in an incompetency proceeding, which frequently is pro 
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forma, in anticipation of possible probate proceedings many years thence. 

However, the decision thrusts just such a burden upon counsel. 
Attorneys will be well advised in incompetency proceedings to consider 
the possibility of the existence of a recently executed will and the 
desirability of making the record clear as to the date of the onset of 
incompetency and whether the mental illness was of a nature depriving 
the incompetent of testamentary capacity. The problem posed by the 
decision is particularly acute, since, absent knowledge of the contents of 
the will (and, in some cases, absent ability to prophesy future events, 
such as survivorships), counsel’s diligence in making such a record might 
prove, after the death of the incompetent, to have been a singular 
disservice to his client. 


PEOPLE V. KALAN 
2 N.Y. 2d 278, Jan. 24, 1957) 


Upon conviction of grand larceny, Kalan appealed to the Appellate 
Division, seeking in aid of his appeal court-assigned counsel and a copy 
of the stenographic minutes of the trial. Kalan asserted, without contradic- 
tion, that he was “pennyless” and unable either to retain counsel or to 
pay for the trial minutes. Since Kalan was imprisoned, he was unable to 
examine the original stenographic minutes in the court files. The Appellate 
Division denied Kalan’s motions and Kalan was therefore compelled to 
prosecute his appeal without counsel and without a copy of the record. 
Kalan’s conviction was affirmed by the Appellate Division. 

Kalan then appealed to the Court of Appeals on the ground that, inter 
alia, the State’s failure to furnish him with a free copy of the trial minutes 
and to assign counsel constituted a violation of his constitutional rights. 

In a unanimous per curiam opinion, the Court of Appeals reversed the 
Appellate Division, holding: 


‘... While we do not decide that failure to appoint counsel will 
always constitute a deprivation of constitutional rights, we nonethe- 
less hold that, under the circumstances of this case, refusal to assign 
counsel upon defendant’s request prevented an effective use of the 
right to appeal in violation of the constitutional guarantees of due 
process and equal protection. (N.Y. Const., art. I, §§6, 11)” 


The decision is consonant with a gradual broadening, in both state and 
federal courts, of the right to an effective appeal. Thus, in Griffin v. 
Illinois, 351 U.S. 12 (1956), it was held a violation of the due process and 
equal protection clauses of the United States Constitution for a state 
which granted a general right of appeal in criminal cases not to give a 
transcript (or its equivalent) to indigent defendants to permit “adequate 
appellate review” of these convictions. 

This process was carried a step further in Johnson v. United States, 
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1 L. Ed. 2d 593), March 4, 1957, where the Court held that an indigent 
defendant in the federal courts was entitled both to counsel in the appellate 
court and either a free transcript or other appropriate means, such as the 
trial judge’s notes or an agreed statement by trial counsel, to enable him 
to pursue his application for leave to appeal in forma pauperis. 

In the instant decision, the Court of Appeals did not pass directly upon 
whether Kalan was entitled to a free copy of the trial minutes. Where, as 
in the instant case, the minutes are on file and available to court-appointed 
counsel, appointment of such counsel may constitute an adequate safe- 
guard of the appellant’s rights without the further requirement of furnish- 
ing a free transcript. 

While the decision undoubtedly will result—and reportedly already has 
resulted—in a marked increase in criminal appeals, the administrative 
burdens to the State would seem outweighed by the necessity of assuring 
adequate opportunity for review of erroneous convictions, without regard 
to the defendant's ability to pay. 
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Committee Report 


COMMITTEE ON PROFESSIONAL ETHICS 


OPINION NO. 824 


Question: An attorney representing a publishing firm which sells books 
on a deferred payment basis issues summonses against delinquent debtors 
for unpaid balances. The process server may or may not be employed by 
the creditor-client. The process server upon serving the summons presents 
a wage assignment (a supply of which he carries with him), and suggests 
that if defendant will execute the wage assignment, the action (or sum- 
monses) will be withdrawn or suspended, and defendant would save legal 
costs, etc. The defendant is thereby induced to sign the wage assignment. 
It must plainly appear that the process server starts out with both papers 
in his pocket, the summons and wage assignment, with a view to con- 
summating the plan as just outlined. The creditor-plaintiff’s attorney is of 
course aware of all of the aforementioned, being the attorney of record, 
and the issuer of the process. 


Are the actions of the attorney proper? 


Opinion: In the opinion of the Committee the conduct described 
constitutes an abuse of legal process. Canon 16 requires that a lawyer 
should use his best efforts to restrain and to prevent his clients from doing 
those things which the lawyer himself ought not to do, and it would be 
beneath the dignity of the profession for an attorney himself to intimidate 
a layman by serving a summons for the primary purpose of inducing him 
to make an assignment of wages where the layman was not represented 
by an attorney to advise him of his rights or possible defenses, or of the 
nature and consequences of the assignment, or as to the effect of the 
alleged withdrawal or suspension of the summons (Canons 9 and 29). 

Furthermore, Canon 47 provides that no lawyer shall permit his 
professional services, or his name, to be used in aid of, or to make possible, 
the unauthorized practice of law by any lay agency, personal or corporate. 
Although this Committee does not pass on the legal question of whether 
the process server, in arranging the assignment of wages and the 
“suspension” of the summons, is engaged in the unauthorized practice of 
law, or whether the publishing firm is so engaged, the possibility of such 
unauthorized practice should be considered by the attorney. : 


March 4, 1957 
OPINION NO. 825 


Question: Our Opinion No. 823, dated February 4, 1957, was to the 
effect that the attorney, having represented the driver of a car involved 
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in an accident in a traffic court on the criminal charge of driving while 
intoxicated, should not now represent a passenger in a personal injury 
action brought by him against the driver. The attorney who asked the 
question in response to which that opinion was given has now submitted 
additional facts and asks us to reconsider our opinion in the light of those 
facts. The additional facts are as follows: 


When the traffic case was called, the District Attorney made a motion 
to D.O.R. (discharge on own recognizance) in the absence of sufficient 
evidence to prove a prima facie case. The defendant did not testify and no 
witnesses were called. There were four passengers, two of them minors aged 
1g and 20. The insurance carrier for the defendant offered to settle all the 
claims of the four passengers. The proposed settlement is entirely agreeable 
to the four passengers who desire the attorney who represented the driver 
to represent them in effecting the proposed settlement, including the 
preparation of compromise orders necessitated by the fact that two of the 
passengers were minors. Both the defendant and the insurance company 
are fully informed of all the facts and approve such representation. 


Opinion: The Committee has considered the additional facts submitted 
by the attorney and adheres to its original opinion (No. 823), and is of the 
further opinion that the attorney should not represent the passengers in 
arranging the proposed settlement. In advising the passenger clients as to 
the acceptability of the settlement figure and in presenting compromise 
orders to the court, there might exist conflicting loyalties, namely, a motive 
to arrange a settlement within the amount of the insurance coverage so 
that his former client would not be personally liable for any excess damages. 
This might conflict with the interests of the passenger clients. Since two of 
the passengers are minors and compromise orders will be required, it is 
possible that the settlement will be disapproved and the action will have 
to be prosecuted against the attorney’s former client. It would be the duty 
of an attorney representing the plaintiffs in such an action to make use of 
any knowledge available as to the intoxication or other conduct of the 
driver, and this might well involve the use of confidences of the attorney's 
earlier client and adversely affect his interests (Canon 6). 


March 4, 1957 
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